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§ 842.101 Definitions.

(a) Appeal. An appeal is a request by
the claimant or claimant’s authorized
agent to reevaluate the final decision
made on a claim. A request for recon-
sideration is considered as an appeal.

(b) Air National Guard (ANG). The fed-
erally recognized Air National Guard of
each state, the District of Columbia,
the Commonwealth of Puerto Rico, the
Virgin Islands, and Guam.

(c) ANG member. An ANG member is
one who is performing duty under 32
U.S.C., section 316, 502, 503, 504, or 505
for which the member is entitled to
pay from the United States or for
which the member has waived pay from
the United States.

(d) ANG duty status—(1) Active federal
service. ANG members may serve on ac-
tive Federal duty under 10 U.S.C. to
augment the active Air Force under
certain circumstances or for certain
types of duty or training (e.g., overseas
training exercises and ANG alert duty).
Duty under 10 U.S.C. does not fall
under this subpart.

(2) Federally funded duty. ANG mem-
bers perform specified federally funded
duty or training under 32 U.S.C. such
as weekend drills, annual training,
field exercises, range firing, military
schooling, full time unit support, or re-
cruiting duties. Duty under 32 U.S.C.
falls under this subpart for noncombat
activities.

(3) State duty. State duty is duty not
authorized by federal law but required
by the governor of the state and paid
for from state funds. Such duty in-
cludes civil emergencies (natural or
other disasters), civil disturbances
(riots and strikes), and transportation
requirements for official state func-
tions, public health, or safety. State
duty does not fall under this subpart.

(e) Compromise. A compromise is an
agreed settlement based upon the facts,
the law, and the application of the law
to the facts.

(f) Final denial. A final denial is a let-
ter from the settlement authority to
the claimant or authorized agent advis-
ing of the decision to deny the claim.

(g) Noncombat activity. Noncombat ac-
tivity is an act, other than combat,
war or armed conflict, which is par-
ticularly military in character and has

little parallel in the civilian commu-
nity.

(h) ANG technicians. An ANG techni-
cian is a Federal employee employed
under 32 U.S.C. 709. Tort claims arising
out of his or her activity are settled
under the Federal Tort Claims Act
(FTCA).

§ 842.102 Delegations of authority.

This paragraph outlines the levels of
authority authorized to settle claims
brought under the National Guard
Claims Act (32 U.S.C. 715).

(a) Settlement authority. (1) The Sec-
retary of the Air Force has authority
to:

(i) Settle a claim for $100,000 or less.
(ii) Settle a claim for more than

$100,000, paying the first $100,000 and re-
porting the excess to the General Ac-
counting Office for payment.

(iii) Deny a claim in any amount.
(2) The Judge Advocate General has

delegated authority to settle a claim
for $100,000 or less, and deny a claim in
any amount.

(3) The following individuals have
delegated authority to settle a claim
for $25,000 or less, and deny a claim in
any amount:

(i) The Deputy Judge Advocate Gen-
eral.

(ii) The Director of Civil Law.
(iii) The Chief, Deputy Chief, and

Branch Chiefs, Claims and Tort Litiga-
tion Staff.

(4) The SJA of 9AF for CENTCOM
and the SJAs of USAFE and PACAF
have delegated authority to settle
claims payable or deny claims filed for
$25,000 or less.

(5) SJAs of single base GCMs, GCMs
in PACAF and USAFE and each Air
Force base, station or fixed installa-
tion have delegated authority to settle
claims payable, and deny claims filed,
for $15,000 or less.

(b) Redelegation of authority. A settle-
ment authority may redelegate up to
$25,000 of settlement authority to a
subordinate judge advocate or civilian
attorney. This redelegation must be in
writing and can be for all claims or
limited to a single claim.
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(c) Appellate authority. Upon appeal a
settlement authority has the same au-
thority to settle a claim as that speci-
fied above. However, no appellate au-
thority below the Office of the Sec-
retary of the Air Force may deny an
appeal of a claim it previously denied.

(d) Authority to reduce, withdraw, and
restore settlement authority. Any supe-
rior settlement authority may reduce,
withdraw, or restore delegated settle-
ment authority.

(e) Settlement negotiations. A settle-
ment authority may settle a claim
filed in any amount for a sum within
the delegated settlement authority re-
gardless of the amount claimed. Unset-
tled claims in excess of the delegated
settlement authority are sent to the
individual with higher settlement au-
thority. Unsuccessful negotiations at
one level do not bind higher authority.

(f) Special exceptions. No authority
below the level of HQ USAF/JACC may
settle claims for:

(1) Legal malpractice.
(2) On the job personal injury or

death of an employee of a government
contractor or subcontractor.

(3) Assault, battery, false imprison-
ment, false arrest, abuse of process, or
malicious prosecution committed by
an investigative or law enforcement of-
ficer.

§ 842.103 Filing a claim.

This paragraph explains how to file a
claim under the National Guard Claims
Act.

(a) How and when filed. A claim is
filed when a federal military agency re-
ceives from a claimant or duly author-
ized agent a properly completed SF 95
or other written and signed demand for
money damages in a sum certain.
Claims belonging to another agency
are promptly transferred to the correct
agency.

(b) Receipt of claims from State Na-
tional Guard agencies. The Office of the
State Adjutant General promptly sends
claims it receives to the appropriate
Air Force claims authority in whose
geographic area the incident occurred.
The report forwarded to the Air Force
includes:

(1) The date, place, and nature of the
incident.

(2) The names and organizations of
ANG members involved, and the statu-
tory duty status of the ANG members
at the time of the incident (include
copies of orders, if applicable).

(3) A scope of employment statement
from the supervisors of the ANG mem-
bers involved.

(4) The names of the claimants.
(5) A brief description of any damage

to private property, personal injuries,
or death.

(c) Claims investigations. (1) Upon re-
ceipt of a claim:

(i) It is investigated by claims office
personnel responsible for the geo-
graphic area where the incident caus-
ing the claim occurred.

(ii) The investigative report includes
a scope of employment statement and a
copy of the orders authorizing the per-
formance of duty by the ANG member.

(2) The State Adjutants General des-
ignate an official or office as point of
contact for Air Force claims personnel
and furnish necessary personnel to as-
sist the Air Force investigation, sub-
ject to the availability of funds and
personnel.

(d) Amending a claim. A claimant may
amend a claim at any time prior to
final action. To amend a claim the
claimant or his or her authorized agent
must submit a written, signed demand.

§ 842.104 Advance payments.
Subpart Q of this part sets forth pro-

cedures for such payments.

§ 842.105 Statute of limitations.
A claim must be filed in writing

within 2 years after it accrues.
(a) Federal, not state law, determines

the time of accrual. A claim accrues
when the claimant discovers or reason-
ably should have discovered the exist-
ence of the act that resulted in the
claimed loss.

(b) In computing the statutory time
period, the day of the incident is ex-
cluded and the day the claim was filed
is included.

(c) A claim filed after the statute has
run is considered if the United States
is at war or in an armed conflict when
the claim accrues; or if the United
States enters a war or armed conflict
after the claim accrues, and good cause
is shown. No claimant may file a claim
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